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INTRODUCTION

International trade relies on effective mechanisms for resolving disputes. Arbitration has increasingly
become the most desirable means of resolving cross-border commercial disputes due to its ability to provide
party autonomy, neutrality, and enforceability through tools such as the New York Convention (1958).
UNCITRAL’s Model Law (1985), which was designed to serve as a model for national arbitration laws,
attempted to codify essential principles of arbitration- competence - competence principle, restricted court
intervention, separability of the arbitration agreement, and enforceability of interim measures- to standardize
national regimes and minimize legal uncertainty.

Assessing the Model Law is crucial in order to learn how model legislation is implemented across various
legal families, to determine legislative text and judicial application gaps, and to suggest improvements for
policy-makers and practitioners.

THE MODEL LAW AND ITS AIM

The Model Law was prepared by UNCITRAL to assist states in modernizing and harmonizing national
arbitration legislation. It portrays best practices of International Arbitration:

1. Party autonomy:

The Model Law centres on party autonomy and gives the parties considerable latitude to mold the arbitral
process. It encompasses the right to:

7/

% Decide on the size of the tribunal and the method of their appointment (Articles 10-11).
% Adopt the language, location and procedural rules for the arbitration (Articles 20-22).
»  Select the substantive law that applies to the dispute (Article 28).
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This principle remedies one of the primary grievance pre-1985, when compulsion provisions in national law
frequently overrode party agreement, hence defeating the anticipations inherent in the Arbitration
Agreement.

2. Minimal court interference:

Article 5 of the Model Law is a pioneer provision, which lays down that “no court shall interfere with matters
governed by this Law, expect where so provided in this Law”.

This rule is essential to the expedience of Arbitration, since it keeps local courts from excessively
interfering with the process. The set, restricted places of court intervention are mainly:

s+ Appointment of Arbitrators or deciding on challenge where the agreed mechanism is not working
(Articles 11 & 13).

% Assisting in taking evidence (Article 27).

% Ruling on setting aside of an award (Article 34).
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Such clear distinction has a pro-arbitration culture by shielding the process from long judicial review.

3. Competence-Competence and Separability:

The Model Law positively states the Doctrine of Competence-Competence (Kompetenz-Kompetenz) and
separability

Competence-Competence (Article 16): The Arbitral tribunal may decide on its own jurisdiction, including
any objections as to the existence or validity of the Arbitration Agreement. This provides the tribunal with
an ability to proceed without awaiting a decision on jurisdiction by a national court, thereby protecting
efficiency.

Separabilty (Article 16(2)): The clause of Arbitration is viewed as a distinct agreement separate from the
main contract. A tribunal’s finding that the main contract is invalid shall not necessarily mean the invalidity
of the Arbitration clause. This guarantees the perpetuity of the mechanism for settling dispute despite a
challenged underlying transaction.

4. Alignment with the New York Convention:

The Model Law closely tracks the grounds of refusal of enforcement of an award in the 1958 New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention). In
particular, the grounds of setting aside an award in Article 34 are nearly the same as the grounds of refusing
enforcement in Article V of the New York Convention, providing a consistent, internationally harmonized
framework for the finality and enforceability of Arbitral Awards.

GLOBAL IMPACT

The most concrete effect of the Model Law is the extensive world-wide use. More than 100 jurisdictions
have adopted Arbitration statutes based on or shaped by the Model Law. This encompasses leading centres
of Arbitration such as Singapore, Hong Kong, and Canada, as well as emerging economics that wished to
demonstrate the International community that they were keen on International Trade.

The impact of this mass uptake is two-fold:

R

% Enhanced Predictability and Certainty: For International businesses, the widespread implementation
implies that the basic procedural law underpinning an international arbitration- from validity of the
Arbitration Agreement to setting aside of the award- is virtually identical, irrespective of the physical
location of Arbitration. This significantly lowers “legal risk” and raises confidence in the Arbitration
process.

Modernization of National Laws: The Model Law acted as a spark for reform in numerous jurisdictions,
upgrading the old, frequently court-favouring statutes with never, pro-arbitration regimes that emphasize
party autonomy and expediency. For instance, nations such as India enacted new Arbitration acts ( eg-
Arbitration and Conciliation Act, 1996) to meet the standards of the Model Law.

KEY POINT OF MODEL LAW

X/
L X4

1. Harmonizing of Substantive Arbitration Law

The Model Law has played a key role in enshrining essential arbitration principles in national legislation.
Nations that passed Model Law-inspired statutes predominantly embraced competence-competence,
separability, and restricted grounds for judicial intervention. The outcome- increased predictability for parties
negotiating arbitration clauses and counsel choosing forums.
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2. Encouragement of Arbitration-Friendly Court

By enunciating restricted grounds for judicial intervention and by supporting interim relief, the Model Law
promoted judicial predispositions favouring arbitration. Judges in most jurisdictions have a pro-arbitration
approach: enforcing arbitration clauses and deferring to arbitrators on jurisdictional question.

3. Improved Enforceability and International Confidence Combined with the New York Convention

Model Law adoption enhance investor and trader confidence that awards would be enforceable. Model Law
provisions setting forth setting-aside grounds and enforcement procedures offered better interfaces between
Arbitral Awards and domestic courts.

4. Adaptation to Procedural Innovation

The Model Law’s principles-based, flexible framework permitted jurisdictions to incorporate procedural
innovations (such as expedited procedure, electronic communications), although some innovations (such as
emergency arbitrator mechanisms).

CHALLENGES AND EVOLVING PRACTICE
Despite its success, the Model faces this ongoing challenges:
% Non- Uniform Interpretation

It is not a binding treaty as a Model Law, and the enacting states can adjust its provisions. Also, national
courts have the jurisdiction to interpret the adopted law. This has resulted in disparate jurisprudence on a
number of important provisions (such as the public policy exception in Article 34) in different jurisdictions,
sometimes defeating the aim of uniformity. UNCITRAL tried to counteract this with the addition of Article
2A (in its 2006 Amendments), encouraging courts to pay attention to the Model Law’s “International origin
and the need to promote uniformity in its application”.

«+ 2006 Amendment and Modernization

The 2006 Amendments dealt with the requirements to bring the law into line with changing practice, in
particular by-

1. Streamlining the form requirement for the Arbitration clause (Article 7).
2. Introducing a broader regime of interim measures and advance orders of the Arbitral tribunal, and
their enforceability by national courts (Chapter IV A, in place of former Article 17).

These are the adjustments that represent the ongoing necessity of the system to stay abreast of practice
requirements, like the heightened demand for effective emergency relief.

CONCLUSION

The UNCITRAL Model Law is probably the most successful non-treaty based legislative harmonization
instrument in the history of international trade law. Its influence on International Commercial Arbitration
has been immense: it has ensured a world-accepted, fundamental legal framework that facilities party
autonomy, restraints unwarranted judicial intervention, and makes the Arbitral Award effective. By acting
as a template for national legislative reform in more than 100 jurisdictions, the Model Law has successfully
brought the procedural components of ICA within a worldwide framework of predictability and reliability
for the settlement of commercial disputes. Although interpretive divergence concerns still exist, the Model
Law framework is the gold standard, reinforcing arbitration as an essential tool for International business.
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